City, CouNTY AND LOCAL
GOVERNMENT Law

by Catherine D. Reischmann

Up Allen’s Creek Without a Paddle: Can Cities
Leverage Utility Service for Annexation?

ities should beware be-

cause even 20 years after it

was decided, Allen’s Creek

Properties, Inc. v. City of
Clearwater, 679 So. 2d 1172 (Fla.
1996), continues to raise questions
about the legality of municipalities
compellingcounty property owners to
annex into a city to obtain that city’s
utilities.! Hailed as a victory for cities,
the Florida Supreme Court decision
held that cities can require landown-
ers in unincorporated areas to execute
“voluntary” annexation petitions in
return for access to city utilities.? But
the decision brings up many troubling
issues familiar to those in local gov-
ernment, such as judicial interference
in the operation of local government,
cities’ ability to control growth on
their borders through annexation,
and the right to leverage annexation
for utilities.

Cities are often looking to expand
their boundaries because annexa-
tion results in increased revenue
and lower tax rates in the future.
Specifically, annexation helps spread
the costs of constructing and operat-
ing municipal utility systems to all
customers, not just city residents.
Although hardly perfect, tending to
create pockets of incorporated areas,
by mandating annexation petitions
from county property owners for util-
ity service, a city addresses the public
policy concern of county residents on
cities’ borders reaping the benefits of
city life tax-free.

The Florida Supreme Court recog-
nized that annexation solves the wide-
spread problem of county residents
enjoyingurban city life, including city
utilities, without paying city taxes

and fees, as described in the article
by Michael Sittig and Harry Morrison,
Jr.,with John T. Wark, The Annexation
Riddle, Quality Cities, March/April
2011 at 17:

State policies continue to encour-
age Floridians to live and develop
property in unincorporated areas
where rural land remains available
for a relatively inexpensive price and
taxes are likely to be lower because
urban services are not available —
yet. Meanwhile, county residents on a
city’s fringe, those who do not want to
be annexed, go on enjoying the fruits
of city life — tax-free. They can drive
to a nearby city to do business, enjoy
restaurants and parks and nightlife,
or participate in cultural and sports
activities. And they can do so with-
out sending a dime of their property
taxes to city government to support
the infrastructure of roads, sewage
plants, water systems and police
protection that these restaurants,
cultural organizations, sports teams
and businesses depend on.

County residents or business own-
ers are often not motivated to volun-
tarily annex into a city because of the
increased financial burden that comes
along with annexation, sometimes
without any additional perceivable
benefit because of the ready avail-
ability of municipal services to these
nonresidents. Cities, then, are faced
with a Hobbesian choice. Either the
cities accept that those on their bor-
ders can use their benefits, including
their utilities, and disrupt their land
use plans, without paying city taxes;
or cities must look for ways to force
or, at a minimum, incentivize county
residents and businesses to annex.
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Further aggravating this dilemma
for cities is the impact of Allen’s Creek.
At first blush, it appears that the
decision is highly favorable to cities
seeking to annex more territory, since
the Florida Supreme Court found a
city could require a utility customer
located outside the city to sign an
annexation petition as a condition of
receivingcity utility service. The court
sided with the City of Clearwater in
its quest to force nonresident utility
customers into the city. In doing so,
the court pointed out that annexation
is a legitimate condition for obtaining
utility service. Provision of utility ser-
vice to nonresidents is a proprietary,
rather than governmental function,
stated the court, which means that
in most cases a city has no duty to
furnish any service to nonresidents,
and so a city can refuse to serve the
customer absent the customer acqui-
escing to a utility related condition
such as annexation.? The decision also
seems to establish the autonomy of
government owned utilities to operate
outside their borders without judicial
interference, absent discrimination.

In Allen’s Creek, a noncitizen of
Clearwater demanded sewer service.
The city required him to sign an
annexation petition to obtain that
service. He argued he should not
have to sign an annexation petition
because he claimed Clearwater, as the
exclusive sewer service provider to his
property under an interlocal agree-
ment with Largo, should provide him
service unconditionally. The Supreme
Court disagreed, stating that the
agreement with Largo merely allowed
but did not require Clearwater to
provide sewer service to the property,



and the city could condition provision
of utility service on annexation.

Upon closer examination, the deci-
sion adds a lot of uncertainty. The
court mentioned two exceptions when
a city would have an unconditional
duty to serve a nonresident, and in
those cases, the city could not condi-
tion service at all.* Under Allen’s
Creek, cities are required to provide
utilities unconditionally: 1) when the
city has “held itself out as a public
utility” or “expressly manifested” a
desire to serve; and 2) when there is
a contract or law mandating service
between a customer or a group of
customers in an area, and the city.®
In both categories, stated the Allen’s
Creek court, a city has a duty to serve
the nonresident, which cannot be
conditioned on annexation. Because
of some dicta describing these two
exceptions to the annexation rule, the
decision makes uncertain municipali-
ties’ power to condition utility service
to nonresidents, to use their utilities
to require annexation, and ultimately
to collect their fair share of taxes and
fees from non-residents on the edge
of city life.

The owner in Allen’s Creek argued
both the exceptions applied there, but
the court disagreed. The city was not
“holding itself out as a public utility,”
in part because the city only provided
utilities to a limited area outside the
city. Nor did the city have an uncon-
ditional contractual duty to provide
utilities to all the unincorporated
land within the owner’s service area
under either Clearwater’s interlocal
agreement with the City of Largo
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establishing each city’s service area,
or a “201 Plan.”® The court held that
neither of those was a contract bind-
ing Clearwater to serve the Allen’s
Creek property.

The fallout from Allen’s Creek is
that a city must embark on a difficult
multi-step analysis to determine if it
can require utility customers to an-
nex. The city must consider whether
it has an obligation to serve a prop-
erty based on a contract, such as an
interlocal agreement; by operation of
law; or through its conduct. A review
of the public policy justifications
offered by the court to support the
holding in Allen’s Creek will help
clarify the need for an expansion of
a city’s right to compel annexation,
and for a simplification of the test to
determine when annexation petitions
can be required by a city in exchange
for utility service.

Rationale for Requiring
Annexation Petitions for City
Utility Service for County
Residents

e City’s Economic Needs — The Al-
len’s Creek court found that a reason-
able justification for the annexation
petition requirement is that without
the increase in tax revenue from an-
nexation, a city would be unable to
ensure continued adequate utility
services to its own residents. The court
placed city residents’ needs above the
desires of the nonresident customers
to receive city utility service without
paying city taxes.”

e Uncontrolled Growth on City
Borders — As required by F.S. Ch.

163, a city’s comprehensive plan must
include a plan for the city’s future land
use to make certain that its infra-
structure, including its utilities, will
keep pace with growth. If a municipal-
ity is required to serve unincorporated
areas that are developed outside the
city’s control, and governed by a
potentially more permissive county
comprehensive plan, a city will be un-
able to plan effectively for its capital
improvements needs.® For example,
there are escalating costs in operat-
ing a water utility for the many com-
munities dependent on groundwater
sources that must be budgeted.

Allen’s Creek recognized that in or-
der to plan for future improvements,
a city must know which properties
will be available for annexation in
the future. A city must also be able to
control how many utility customers it
will have and how intensively those
customers will develop these proper-
ties. Requiring nonresident customers
to sign annexation petitions allows
the city utility to plan for the water
and sewer capacity that needs to
be reserved for its future residents,
because the city would have control
over future development in those
unincorporated areas.

o Annexation is Directly Related to
Utility Service — While a city can-
not and should not make individual
arbitrary determinations regarding
whom it will serve with its utilities,
Allen’s Creek held that a city can place
conditions related to utility service on
the provision of that service, including
requiring annexation petitions. One
legislatively sanctioned distinction
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between residents and nonresidents
that implicitly recognizes the higher
costs to serve nonresidents, is the
disparity in charges to customers for
utilities inside and outside the city.
F.S. §180.191 (2014) allows cities
to charge a 25 percent surcharge to
nonresident utility customers with-
out conducting a study showing that
this 25 percent surcharge represents
actual increased costs to serve these
nonresidents, although the surcharge
is controversial, deemed “taxation
without representation” by county
residents. The statute even allows
cities to charge up to a 50 percent
surcharge if a study is done justify-
ing the charge and a public hearing
is held.?

e When Operating Outside City
Limits, Cities Are Operating in a Pro-
prietary Capacity Offering a Public
Service; Contract Law Governs — A
city is not operating as a governmen-
tal entity when operating outside
its borders,* and when operating a
business is generally free from judi-
cial scrutiny absent a showing of an
abuse of discretion under contract
principles.!! Previously, the Florida
Supreme Court has implied that
courts do not have jurisdiction over
city utilities acting extra-jurisdiction-
ally, but instead that regulations and
rates are to be set by contract, at the
discretion of the city."

The Fifth District raised the ques-
tion of who regulates city utilities out-
side their borders, without answering
it, in City of Winter Park v. Southern
States Utilities, Inc., 540 So. 2d 178,
180 n.1 (Fla. 5th DCA 1989). That
answer might come from Colorado,
where the state supreme court ruled
that neither the state’s public utilities
commission nor any other board has
the power to regulate city utilities
operating extra-jurisdictionally, in
Board of County Commissioners of
Arapahoe County v. Denver Board of
Water Commissioners, 718 P.2d 235
(Co. 1986).

Similar to Colorado, the Florida
Public Service Commission (PSC)
does not exercise regulatory power
over a municipal utility, because the
legislature decided city residents were
adequately protected from abuse by a
city utility. Since city residents own

the wutility, it functions for their ben-
efit, and the residents have elective
control over the officials operating the
utility.’® Some argue that if a city is
the equivalent of an investor owned
utility when operating extraterritori-
ally as a monopoly, a city should be
subject to regulation by the PSC out-
side city limits the same as investor
owned utilities, since the nonresident
customers do not have a check on the
city utility at the ballot box.™* Based
onAllen’s Creek, it appears the Florida
Supreme Court now believes there
are instances in which the judiciary
should step in the shoes of the PSC to
protect nonresident owners from the
utility’s rules when a city utility is
deemed by a court to be a “public util-
ity” As long as Allen’s Creek remains
the law, a primary disadvantage for
a city deemed a “public utility” is the
city will be prevented from enacting
a rule mandating annexation.

e Powers Granted Municipal Utili-
ties in F.S. Ch. 180'— Although Al-
len’s Creek did not mention F.S. Ch.
180, the decision was consistent with
an earlier attorney general opinion
considering the same issue of whether
a city can mandate annexation for
utilities.'® The attorney general
pointed to F.S. §180.19(1) (2014) for
guidance, which allows a municipal-
ity that constructs utilities to permit
potential customers to connect to city
utilities “upon such terms and condi-
tions as may be agreed between such
municipalities, and the owners...,”
including, presumably, annexation.

Limiting Factors in the Court’s
Determination that Annexation
Is an Acceptable Utility
Condition

o Impracticality in Supreme Court’s
Reasoning that Nonresident Can Seck
Service Elsewhere — After enumerat-
ing many valid public policy reasons
for Clearwater’s annexation condition,
the court claimed that another reason
for ruling in favor of Clearwater was
that Allen’s Creek could obtain sewer
service from another government or
through a private sewer treatment
system. This argument contradicts
state policy, which is designed to
prevent the overlap of utilities by en-
couraging monopolies and territorial
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agreements to provide service at the
lowest possible cost with the highest
efficiency.!”

Further, it is often very difficult if
not impossible for property owners,
especially large property owners, to
obtain permits, finance wells, legally
use septic tanks, or construct self-
contained treatment facilities when
city service is available. It is also
environmentally unsound.

e City Service Area Must Be Small
— The court narrowed its ruling
considerably by pointing favorably
to the fact that Clearwater was not
in the “water business,” serving only
isolated areas outside the city."® The
court implied that if Clearwater
served larger areas outside city lim-
its, that could mean the city would be
“holding itself out” as a public utility,
and would have a duty to serve all in
the “larger” area.

e City Must Demonstrate Unifor-
mity in the Application of Annexa-
tion Condition — Many cities that
require annexation in exchange for
its utilities have adopted certain
exceptions to the requirement. The
Allen’s Creek court commented
favorably on Clearwater’s uniform
application of “no utilities without
annexation” rule,® implying that the
ruling would not have gone Clearwa-
ter’s way otherwise.

Two Exceptions to the General
Rule That Annexation Is Related
to Utility Service

As previously mentioned, absent a
duty to serve a property with utilities,
the Allen’s Creek court held that a city
can condition service by requiring an-
nexation. But through the ambiguities
in the decision, the Florida Supreme
Court has reined in cities’ power to
condition service to nonresidents by
the breadth of the two exceptions to
the general “no duty to serve” rule,
known as the “holding out” exception
and the “contract” exception.

1) The Holding Out Exception

The Allen’s Creek court implied that
if Clearwater had a duty to provide
service because it was “holding itself
out” as being in the water business,
it could not condition service on an-
nexation.?? Under this standard, a
city, by its conduct, ¢an morph from



a municipal utility operating under
its proprietary powers with no duty
to provide service to a “public utility”
with an absolute duty to serve and no
right to condition service.

® Use of the Term “Public Utility”
— Under Florida statutory law, the
term “public utilities” is applied only
to private investor owned utilities gov-
erned by the PSC or to a “jurisdictional
county,”not to government owned utili-
ties. Florida municipalities and county
owned utilities, unlike in some other
states, are exempt from regulation by
the PSC as they are not classified as
“public utilities” under the statutes.®
Despite this clear statutory directive,
based on Allen’s Creek, the courts
have changed city utilities’ status and
converted them to “public utilities,”
whereby the utilities are subject to
some of the same scrutiny as investor
owned utilities.

* “Expressly Manifesting an Intent
to Assume Duty to Serve” Precludes
the Imposition of the Annexation
Condition — Tt is not clear from Al-
len’s Creek exactly what municipal
conduct would constitute “expressly
manifest(ing) the desire or intent to
assume that duty [to provide service
outside the jurisdictional bound-
ary].”” Perhaps the city’s intent to
be considered a public utility may
be expressed in its interlocal service
area agreements; in a permit or an
agreement that mandates service to
a particular customer, including a
water management district consump-
tive use permit requiring mandatory
hookup; or bond covenants that factor
into required service; or a special act
defining a city’s service area.

There is one certainty from the
Allen’s Creek decision, which is en-
tirely reasonable: a city's creation of
a “Chapter 180” district coupled with
a mandatory connection ordinance or
policy requiring all property owners
in a particular area to connect to city
sewer means the city must provide
“reasonably adequate services for rea-
sonable compensation,” and precludes
the imposition of the annexation condi-
tion in that area.?

2) Contract Exception to No
Duty to Serve Rule

In some states, the determina-
tion of whether a municipal utility

that serves customers outside the
city is bound to serve all customers
unconditionally is based simply on
contracts between the city and the
extraterritorial consumer. When this
contract exception applies, the Allen’s
Creek decision mandates a city must
provide efficient service at the lowest
possible cost.?*

* Contracts Should be in Writing
to be Binding — Absent an express
written contract, a property owner
seeking utility service in Florida
should be barred from claiming a
city has an unconditional obligation
to serve that customer by virtue
of an oral contract, due to cities’
sovereign immunity, privity issues,
and the statute of frauds. Written
contracts define a city’s duties, not
oral understandings or staff repre-
sentations.” For example, the Ohio
Supreme Court, in Bakies v. City of
Perrysburg, 843 N.E.2d 1182 (Oh.
2006), pointed out the unenforceabil-
ity of oral contracts with city atili-
ties, rejecting a nonresident’s claim
that the city had an oral agreement
with him to provide utilities without
condition, and that the city should
not be able to alter unilaterally the
terms of that “oral” agreement by
requiring annexation mid-stream,
so to speak.

* Some Interlocal Agreements
Could Bind Cities to Serve Uncondi-
tionally — Interlocal agreements or
franchise agreements between gov-
ernment entities regarding service
areas may be a type of contract that
could cause a city to fall under the
contract exception, per the Florida
Supreme Court. Generally these in-
terlocal agreements will recite that
they do not benefit third parties,
but in City of Clearwater v. Metco
Development Corp., 519 So. 2d 23
(Fla. 2d DCA 1987), cited in Allen’s
Creek, the district court found that
Clearwater was contractually bound
under an interlocal agreement with
the county to provide water to an
out-of-city customer, in part because
the city was already providing water
to part of that customer’s property
when the eity demanded an annexa-
tion petition for the entire property
in exchange for providing water to
the balance of the property.2s

Incentives for Annexation or
Carving Out Exceptions to a
Mandate as an Alternative to
Mandating Annexation

Until further clarification is provid-
ed regarding cities’ authority to man-
date annexation, offering incentives to
utility customers to annex is the only
safe alternative for municipal utili-
ties. Cities have provided many of the
following incentives to try to achieve
annexation: a) imposing a high util-
ity surcharge on nonresidents (up to
50 percent under F.S. §180.191(1)(b)
(2014)).%" The risk of this incentive
is that the city’s study Jjustifying the
increased surcharge could be chal-
lenged; b) eliminating the 25 percent
surcharge after the nonresident ex-
ecutes the annexation petition. The
risk here is that nonresidents could
claim the imposition of the surcharge
is arbitrary; ¢) requiring customers
who do not sign the annexation peti-
tion to make impact fee payments
and excusing those who do sign an-
nexation petitions. This could put the
impact fee program at risk; d) offering
other kinds of limited monetary in-
centives only to commercial proper-
ties or those properties that provide
contiguity to commercial areas. This
incentive leads to a claim of cherry
picking only the lucrative areas to
annex, often resulting in city limits
resembling a jigsaw puzzle piece, with
all the resulting inefficiencies in the
delivery of government services.

A city could carve out exceptions to
the annexation requirement for certain
customers, which is also perilous due
to the Supreme Court’s emphasis on
uniformity in Allen’s Creek and the
possibility of creating enclaves and
pockets. The exceptions, which are
used by municipalities throughout the
state, could be for customers: a) who
had been served by a private utility that
was purchased by the city utility; b) in
older subdivisions, which are expensive
to provide city services (although that
could be deemed discriminatory); ¢) in
residential areas in general (also dis-
criminatory); d) where there is a “legal
obligation” to serve those customers,
leaving that standard unresolved; or
) where customers can find a practical
and environmentally sound alternate
source of water and sewer,
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Conclusion: The Most Logical
Exception

Courts in Florida have pledged to
“not interfere with a municipal util-
ity’s exercise of its authority as long as
the municipality does not arbitrarily
discriminate between its customers
and can present reasonable justifi-
cation for its actions.”?® Under the
bulk of common law and the relevant
statutes, municipalities have full ex-
ecutive and legislative discretion to
determine when and if the cities will
deliver utility services outside the mu-
nicipal boundary® In fact, courts in
other states have held that in certain
instances, compelling a city to furnish
utilities to those outside its corporate
limits and beyond its taxing powers
would violate the due process clause of
both that state’s constitution and the
federal constitution.?® Additionally,
cities, except those deemed “public
utilities,” are protected by sovereign
immunity from suit by a customer for
failure to serve, waived only to the ex-
tent of an express written contractual
obligation.*

Cities should only be required to
serve an extra-jurisdictional area
based on an enforceable service con-
tract, or where the city’s ordinances,
charter, or a special act, mandate
such service. Absent those contractual
obligations, municipal utilities should
have discretion to deny service un-
less a customer signs an annexation
petition, since annexation is a “utility
related” reason for declining service
akin to lack of capacity. So long as
cities’ rules comply with contractual
obligations and are rationally related
to permissible objectives, such as
compatibility of growth, economic
development, and the security and
safety of its residents, municipal utili-
ties should have the option to leverage
annexation for utilities.0
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ties, as authorized by Fra. Star. §§159.07,
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(2014).

3 See also Edris v. Sebring Utilities
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Awm. Jur 2d., Public Utilities §7.
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ally, PavL GouGeLMAN, Moratoria and
Interim Growth Management, FLORIDA
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5 Allen’s Creek, 679 So. 2d at 1176.

6 The 201 Plan was part of a federal
program in which Clearwater was re-
quired to delineate service areas to
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the Second District’s decision in Allen’s
Creek, City of Clearwater v. Allen’s Creek
Properties, Inc., 658 So. 2d 539, 541 (Fla.
2d DCA 1995).

7 Allen’s Creek, 679 So. 2d at 1177.

8 Id. at 1175.

9 Fra. Star. §180.191 (2014); City of
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Y City of Winter Park v Southern States
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Act.

15 Cities do not need to rely on Ch. 180
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within their boundaries. Contractors and
Builders Ass’n of Pinellas County v. City
of Dunedin, 329 So.2d 314,319 n.6 (Fla.
1976) (Ch. 180 is “anachronistic”).

15 Apry. GEN. OP. 86-5 (Jan. 16, 1986).

17 See, e.g., Clearwater v. Metco, 519 So.
2d 23, 24 (Fla. 2d DCA 1987).

18 Allen’s Creek, 679 So. 2d at 1176.

9 1d. at 1177.
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So. 2d 199 (Fla. 3d DCA 1965).

22 Allen’s Creek, 679 So. 2d at 1176.

2 The city can only mandate connection
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24 Allen’s Creek, 679 So. 2d at 1175.
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27 Allen’s Creek, 679 So. 2d at 1176.

28 Sebring Utilities Com’n. v. Homes Sav-
ings Association of Florida, 508 So. 2d 26,
28 (Fla. 2d DCA 1987), rev. den., 515 So.
2d 230 (Fla. 1987).

2 Courts have held persons who do not
comply with a utility’s reasonable rules
do not have a property interest in water.
James v. City of St. Petersburg, 33 F.3d
1304 (11th Cir. 1994); Burgess v. City
of Houston, 718 F.2d 151, 153 (5th Cir.
1983).

30 Bair v. Mayor and City Council of West-
minster, 243 Md. 494, 221 A.2d 643, 645
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